- o) - PNy e ) = s s L

SEP-Fc-Z8EZ  15t45 DOl-01G—re—aualTs

% , FILED
@ UNITED STATES DISTRICT COURT

IN THE 'LrhIlED STATES DISTRICT COURTALHUGUERGIUE, HEW MEUCO
3 DISTRICT OF NEW MEXICO

| AUG - 3 2002
RAMAH NAVAIO CI—Lf:?'I'ER.
CE SO, ey o bt - AATN P D001, 1
of a class of persons similerly situated, CLERK
Plainuffs,
Vs : No. CIV 90-0957 LH/WWD ACE

GALE NORTON, Secretary of the
Iatenior, in ker official capacity,
UNITED STATES DEFB&WIEWT OF
INTERIOR, NEIL McCALEB, Assistant
Secretary of Interior for Indian n,Efms

in his official capacity, EARL DEVANEY,
Inspector General, 1o his official capacity,
and UNITED STATES OF Al | CA,

Defandants.

SECOND STIPULATED ORDER
TO L“-i'.E'LEMEHT BENCHMARKING METHODOLOGY

The Parties, by and ﬂmau:,h counszl, in an attemp? to clarify the previous stipulated
Order Regarding Equitable Relief to Implement Benchmarking Methedology of June 1, 2001
(June 1™ Order) (Docket No. 557)) hereby agree as follows:

WHEREAS, Parazraph 5 of the June 1* Order directed that “Benchmarking"” be applied
to the indirect cost rate determinations and agreements for FY 2001 and FYY 2002 for recognized
Native American organizauons {cu:;mracwn:} under the Indian Self-Determination and Educarion
Assistance Act, as amended, 25 U':Sic. §5 450 ex seq.;

WHEREAS, pursuant to F%EIE‘_I."ﬂph 7 of the June 1¥ Order, the Benchmarking

methodology is to be carried out dpring the ordinary rate adjustment negotiations that for FY
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2001 and FYY 2002 will cocur ﬂl“'ler BY 2001 and FY 2002, based upon the respective sudited or
other financial data submined blg-r the tribal contractors, (See, Exhibir A to the June 1% Order,
page 7. paraeraph 2); .

WHEREAS, the Gen&rai: Accounting Office (GAO) Report of June 1599, enutled /ndian
Self-Determination Aet, Shorgalls in Indian Coniract Support Costs Need to he Assessed.
discussed internal regional inconsistencies that existed with respect to the OIG’s interpretation
of OMB Circular A;E? or ASMIBC-10 (see, pp. 4849, Arachment A) in caleulating the iuéiram

~cost rates. This Court’s orders Dif'sa'pt&mbﬂr 21, 1999 (Docket Na, 336), October 5, 2000
(Docket No. 475), and pa.ragmpl‘.j 3 of the June |™ Order permitted the OIG to correct those
internal inconsistencies. Na:hinglﬁ in the June 1% Order or previous orders was 0 be construed as
the Court’s approval of the substince of such a correction, and the Class and Class members
m.f;ervad and continue 10 reserve {he right to challenge the legality or propiety of any such
COITECtions;

WHEREAS, the OIG porrected the sbove referenced internal inconsistencies by
directing its Western Region Audit Offce in Smﬁm to apply the methodology previously
used by the Eastern Reglon Audit. Office in .ﬁ.rlingmn to compute the carry forward adj.us.mient
for fixed with carry forward indirect cost rates; and

WHEREAS, the Benchma:l:cing methodology set forth in the June 1** Order applies to twa
types of indirect cost rates, the provisional/final rate and the fixed with carry forward rate,
NOW THEREFORE. the Cou= clarifies its :Iune 15t Order as follows:
1. The June 1* Order ﬂe.qu]res that the adjustments 1o indirect cost rates resulting

from the benchmarking will “ozcur 2er FY 2001 and FY 2002." This time frame allows
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contractors o submit cost and révanue information necessary either to finalize provisicnal
indirect cost rates or to mmpute;fha carmy forward adjustment for fixed with carry forward rates.

2.  Foruibal c:cnu'a.cte:ﬁ wha use provisional/final indirect cost rates, the
benchmerking adjustment will be applied to the calculation of the final rates for FY's 2001 and
2002, Fipal rate proposals, under OMB Circular A-87, are to be submined six months after the
closs of the fiscal year o which the provisional rate applies. The government will negotiate
ﬂu.ﬂ:J rates for FY 2001 and 2002 upon submittal of the final rate proposal by contractors,

i For wibal cnntractt;rs with fixed carry forward rates, the benchmarking ac!jus:men‘t
will be factored into the carry fﬂr:wa:ci adjustment applied fo the rates negotiated for FY 2003
and FY 2004, using actual dara ﬁi’cm FY 2001 and FY 2002.

4. As provided in Exhibit A of the June 1% Ordsr, the data to be inserted in Columns
B-F for the calculations shown in Column G [Col. B/Cols. (C+D+E+F)] shall be based on the
dara used in the negotiated pmvis;.iunal or fixed with carry forward rate calcunlation, For Column
K., the dara to be used will be the actual indirect cost recoveries from federal agencies other than
Bursau of Indian Affairs and lndi;e.n Health Service reported by the contractors in their single
audit report or other financial informadon.

5. Neither Party, including any individual class member, waives their respective claims
or defenses regarding contractors’ indirect costs or conwact suppornt by implementation of this
Order or by entering into indirect cost rate agreements pursuant 1o this Order. The Parties may
continue their discussions and negotiations on issues relating 1o carry forward adju.stmﬂnts and

related rate caloulation issues.
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6.  The Office of lnsy:;aczzr (Gereral will publish this Order in its entiresy on its

web site at hop:/wew oip dot.govicosficphome html, Class Counsel will send this Order to

each known class memper.

7. The Jun=1® Order is to remain in full forde and effect 1o the extent that it does

not conflict with this Order.

SO ORDERED.

AUG - 2200
DATED: : (i 1 eROY HANSEN -
; THE HONORARBLE C. LEROY Il."ﬁ\Sl:‘wT

UNITED STATES DISTRICT JUDGE

SUBMITTED BY:

I
CDUN:.EL FOR THE PLAIN'FIP‘I-‘ CLASS
, éa

) )

MICHAEL B, GROSS

Class Counsel

M. P, Gross & Associates, P.C. .
460 St. Michael's Drive, Building 200
Santz Fe, New Mexico £7505-7402

C. BRYANT ROUERS E
Co-Class Coundel _
Roth, V erg, Rogers, Ortiz,

Fairbanke/& Yepa, LLP
Post Office Box 1447
Santz Fe, New Mexico £7504
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LLOYD BENTON MILLER
Cless Co-Counsel. DCSC Claimi
Sonosky, Chambers, Sachse, -
Miller & Munson ,
200 West Fifth Avenue, Suite 70
Anchorage, Alaska 59501-2029

COUNSEL FOR THE DEFENDANTS:

ROBERT D. MCCALLUM, JR.
Assistant Attorney General 5
DAVID C. IGLESIAS
United States Attomey
JAN MITCHELL :
Assistant United States Attorney |
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THOMAS MILLET

Assistant Branch Director

KAREN K. RICHARDSON
Attomey, Civil Division :
United States Deparonent of Justice
501 E. St., N.W., R, 1018 '
Washingtor, D.C. 20004

(202) 514-3374

(202) 616-8470 (f2x)
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Chiprer 4
Federal Policies and Practices fur Paying
Contract Support Cogts Are Inconsistent

Fepruary 24, 1999, in testimony before the U.S. House of Representatives’
Cogumittee on Resources, the Assistant Secretary for Indian Affairs stated
thit Bla is reexamining its position on direct contract support costs and
“will evaluate tribal requests for payment of certain direct costs.” Other
Interior officials have pointed out that because the Congress has capped
BW’s annual appropriations for conwract SUpport costs at less than full
jding since 1994, recognizing an additional category of contract support
€O3ts may not result in any additional funding to the wibes. Instead, it
wonld only increase the amount of the shortfall, unless the Congress
provided additional funding. Estimates of direct contract support easts for
Bla's programs have ranged between about $10 million and about
$3( million annually.

[
.

“
Inconsistencies in

Calculating and Using
Indirect Cost Rates

Incpnsistencies exist in the calewlation of indirect cost rates by Interior's
Office of Inspector General and in the use of certain Lypes of rates by e1a
and IHs. Since 1992, two regional ofices within Interior's Office of
Inspector General, the primary office responsible for negodating indirect
cosft rates with tribes, have calculated adjustments to indirect cost rates
differently. Under certain circumstances, tribes receive higher indirect
cost rates under the Western Region's calculation method than they would
recgive under the Eastern Region's method. Furthermore, for one
particular type of indirect cost rate, Bia and IHs are not applying the rate
correctly. That is, when a provisional-final rate is used and funding has
been provided based on the provisional rate, Blx and IHs are not later
adjustng the contract funding as necessary to reflect the final rarte,

Interior's Office of
Inspector General Uses
Two Different Caleulation
Methods

Sinée 1992, 2 significant difference has existed between how the Western
andiEastern Regions of Interior's Office of Inspector General have
calqulared the carryforward adjusament for tibes with “fixed with
canfyforward" indirect cost rates. Most wibes have a *fixed with
carryforward” type of indirect cost rate, which means thar e rate is fxed
during the year that it is used; after that year has ended and the actual
cosis have been audited, the rate is recalculated based on the actual costs.
If the fixxed fate was too high or voo low, an adjustmert is made to the next
yea's rate. Thuough that adjustmen, referred to as the *carryforward”

adjustment, any overpayment in indirect costs can be recovered.

While the Eastern Region of Interior's Office of Inspector General requires
that:all overpayments be recovered through a carryforward adjustment, in
certiin circumstances, the Western Region allows an overpayment in
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Cunoract Suppore Costs Are Inconsistent

indirect costs from one agency to be used to offset an underpaymenc from
another agency. According to officials in the Office of Inspector General,
the Westem Region's method of calculating indirect cost rates produces
higher rates than the Eastern Region's method.

Although the Western Region's method helps tribes, it is conorary to
Interior's legal opinions. In a 1990 decision, its Office of the Solicitor
deltermined that one agency's funds could not be used to offset deficits in
funding from another agency. Interior's Office of Inspector General is
aware of the different calculation methods and would like to-standardize
the process; however, it cannot do so at this time, as any changes to the
current process réquire federal court approval. In its recent decision on
the Office of Inspector General’s method 1o calculate indirect cost rates,
the United States Court of Appeals for the Tenth Circuit ruled that the
method was invalid.’ Subsequently, court orders were issued-allowing the -
resumption of the negotation of indirect cost rates for fscal years 1998
and 1999 under the system in place prior to the Tenth Circuit decision.
Agcording to the Inspector General's Office of General Counsel, the orders
prevent the Office of Inspector General from changing the process of
nejgotiating indirect cost rates without the approval of the District Court.

BIA and IHS Are Not
Making Necessary
Adjustments for ,
Provisional-Final Indirect
Cost Rates

When tribes use a provisional-final rate, Bia or IS must determine whether
an;overpayment was made, and if 50, recover it. The Office of Inspector
General does not adjust the indirect cost rate, as it does with the fixed
with carryforward type of rate, to recover any overpayments. The funding
agencies should use the provisional indirect cost rate to determine a
tribe's Initial funding for indirect costs. Usually, 2 years later, a final rate
will be issued based on 2 tribe’s actual audited costs. The final rate may be
the same as, higher, or lower than the provisional rate. If the final rate is
higher, then the tribe's funding for indirect costs would have increased
and if the final rate is lower, then the tribe's funding for indirect costs
would have decreased, in which case an overpayment may have occurred.
Several of the Bla and mis area office officials we talked to during our
review told us that they were not making funding adjustments when the
final indirect cost rates were issued for tribes using provisional-final
indirect cost rates.

For example, if a tribe with an Hs direct funding base of $1 million had a
provisional rate of 25 percent, the tribe would recejve $250,000 in funding
for indirect costs allocated te ms' programs for thar fiscal year. If that

*Raunah Navajo Chapter v. Lyan, 112 F, 3d 1455 (104 Cir. 1997),

1
Page 49 GAO/RCED-99-150 Indian Conwact Support Costs

TOTAL P. 10





